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EX PARTE OR LATE FILED RECEIVED

.Y.l 01994
EX PARTE PRESENTATION OF UNITED BROADCASTING CORPO~~~~~~

CJRlEO:Sl£TNlV

On April 8, 1994, united Broadcasting Corporation, d/b/a

TELEMIAMI (lIUBC ll ) submitted informal comments in the commission's

rulemaking on leased access channels (the "April 8 Submission") .

The following discussion is intended to provide information to

Commission staff that was obtained after the filing of UBC's

April 8 Submission.

I. Introduction

Under its current and prior management, the TELEMIAMI

channel has been providing Spanish-language cable programming ln

the Miami area since approximately 1984. UBC's programming is

currently carried on four cable systems in Dade County.

TELEMIAMI offers 24-hour variety programming, approximately 90%

of which is in Spanish, and the rest in Portuguese.'

UBC pays $3,500 per month to one system, and $5,000 per

month another. It pays nothing for channel accesS on the other

two systems; those operators are instead compensated with the

right to sell a percentage of the advertising time available on

TELEMIAMI.

TELEMIAMI is completely advertiser-supported and receives no

revenues from subscribers. Because TELEMIAMI has been carried on

the expanded basic tier, the operators currently earn revenue

from subscribers for channels that include TELEMIAMI.

'Attached as Exhibit A are copies of three recent news
~rticles.ab~ut TELEMIAMI and another Spanish-language programmer
ln the Mlaml area.
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UBC was recently informed by one operator, TCl TKR of South

Dade, Inc. ("TCI-South") that it had thirty days to enter into a

new agreement under which UBC's channel lease payments would

increase to $26,341 per month, or $316,092 per year. Another

operator, Gold Coast Cablevision ("Gold coast"), has offered a

leased channel contract under which, beginning June 1, 1994, it

will carry UBC at a rate of $20,000 per month. Gold Coast claims

that the Commission's new leased access rules actually justify a

rate of $26,140, even though UBC currently pays Gold Coast no

monetary compensation for carriage. TCl-South also claims its

proposed new $26,341 per month rate is justified by the FCC's new

leased access rules. TCI~South's proposed new rates reflect over

a 750% increase from the $3,500 per month UBC has been paying.

Gold Coast's increase is proportionally even greater. Since

UBC's total sales in 1993 amounted to only $182,125 for the

entire year, TCI-South's and Gold Coast's new proposed lease

rates -- for carriage on just two of the four systems on which

UBC is carried -- exceed VBC's entire annual revenue. As noted

in UBC's April 8 Submission, these are astronomical increases

that would force UBC out of business.

In the April 8 SUbmission, VBC proposed two alternatives for

determining the maximum allowable leased access rate. First, the

Commission should recognize that advertiser-supported leased

access programmers like UBC that are carried on basic or expanded

basic tiers are more akin to traditional cable programming

networks, and the FCC's implicit fee formula overlooks the fact
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that operators already recover revenue from subscribers (through

expanded basic service rates) for carrying VEC programming. The

operators' i~terpretation of the Commission's implicit fee

formula would permit operators to double recover subscriber

revenues from the channel: first from subscribers, and then again

from the programmer. To avoid this windfall to operators, and to

promote competition, the maximum permitted leased access rate

should be equal to the compensation arrangement offered by the

cable operator to its leased favored non-affiliated programmer on

the same tier.

Second, VEC's experience proves that at least in the Dade

County area" it is possible to establish a market rate for leased

access channel space. As noted above, that rate ranges from non-

monetary advertising compensation arrangements to $5,000 per

month. The Commission should bar operators from charging leased

access rates in excess of the prevailing market rate in areas

such as Dade County where there is evidence of a prevailing

market rate.

VBC here argues that, based on new information from Gold

Coast, it appears that operators are improperly taking advantage

of an apparent ambiguity in the text accompanying the

Commission's'rules at Implementation of sections of the Cable

Television Consumer Protection and competition Act of 1992 Rate, ---
Regulation, Report and Order and Further Notice of Proposed

RUlemaking, Docket 92-266, 8 FCC Rcd. 5631 (1993) ("Report and

Order"), to calculate their new rates.
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interpreted correctly, VBC believes that the results vindicate

the alternatives proposed in DBC's April 8 Submission.

II. Factual Background

TELEHlAMl is currently the only locally-based, full-time

spanish language variety cable programmer in the Miami area, and

has offered such programming for approximately ten years. At one

time or another, DBC has entered into channel lease agreements

with operators for access to each of four systems in the Miami

area: Gold Coast; TCl-South; Miami Tele-Communications Inc.

("Miami-TCl"); and South Dade Cablevision ("Adelphia").

TELEMlAMl does not charge subscribers to receive its

programming but instead derives revenue from advertising spots

carried in its programming. TELEMlAMI does not carry home

shopping, infomercials or pay-per-view programming.

In April 1986, DBC's predecessor entered into a five-year

channel lease agreement with Miami Cablevision, the predecessor

of Miami-TCI (the "Miami-TCI Lease"). This agreement provided

for two successive five-year renewal options. Effective November

1991, UBC and TCI amended the agreement to provide, among other

things, that beginning November I, 1993, UBC would pay Tel a

monthly channel lease fee of the greater of $5,000, or 15% of

UBC's billings. The percentage provision in the agreement has

never been activated because the flat fee of $5,000 has always

been greater than 15% of UBC's billings.

On March 25, 1988, UBC entered into a five-year channel

lease agreement with Dade Cable Television, Inc., under which UBC
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gained access to what is now the TCl-South system (the "TCl-South

Lease"). This contract contained no renewal provision.
I

Effective November 1991, the agreement was amended so that DBC

was obligated to pay the greater of $3,500 per month, or 15% of

billings, from November 1, 1992 through March 24, 1993, when the

contract expired. As with the Miami-TCl agreement, the flat fee

has ab·ays exceeded 15% of DBC's billings.

After the TCl-South Lease expired in 1993, DBC attempted to

negotiate a new lease, but TCl-South refused, saying that it was

waiting until the Commission's new rate regulations had been

issued. UBC has continued to pay $3,500 per month on a month-to-

month basis, and TCl-South has accepted DBC's payments, pursuant
I

!

to a letter ~xtending the lease on that basis.

As described in detail in the April 8 Submission, Ms. Maria

Silveira, TELEMlAMl's General Manager, attended a meeting in

February 1994 for companies who either have or desire commercial

leased access agreements with affiliates of Tele-Communications,

Inc. (UTCl"). Under new rate schedules distributed at the

meeting, DBC's monthly lease payments for access to both the

Miami-TCl and TCl-South systems would total $47,758, an increase

of~ over its current combined payments of $8,500. For the

TCl-South system alone, the new rate is $26,341 per month, an

astounding increase of 753% over the current monthly rate of

$3,500.

On November 11, 1988, DBC entered into a channel lease

agreement with Adelphia (the "Adelphia Lease ll ). Adelphia agreed
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to carry TELEMI&~I for a five-year term with two five-year

renewal options; renewals are effective upon notice by UBC,

provided it is not in default and has performed to the

satisfaction of Adelphia and Adelphia's franchising authority.

UBC does not pay a fee for channel access on Adelphia's system.

Instead, Adelphia has the right to sell up to 2~ of available

advertising time on UBC's channel, increasing to 3% during the

renewal terms. Adelphia has never actually sold any such time.

UBC has exercised its renewal right, but Adelphia has only stated

that it is being "reviewed. 1I Consequently, UBC anticipates that
1

Adelphia may assert that UBC is in default or not performing

satisfactorily, in an effort to renegotiate the lease terms.

On September 1, 1990, UBC entered into a three-year channel

access lease with Gold Coast, with compensation provided in the

form of advertising time, as under the Adelphia Lease (the "Gold

Coast Lease"). The Gold Coast Lease contains no renewal option

and has expired. Gold Coast has never availed itself of its

right to sell time on TELEMIAMI. UBC attempted to negotiate a

new agreement but was told that Gold Coast was waiting to see the

Commission's: new rules. Nevertheless, Gold Coast continued to

carry TELEMIAMI, until March 25, 1994, when Gold Coast informed

UBC by letter that Gold Coast planned to discontinue carriage of

TELEMIAMI effective April I, 1994. Gold Coast has since agreed

to continue to carry TELEMIAMI through May 31, 1994, and has

presented UBC with a proposal for leased access after June 1

under which TELEMIAMI would have to pay a rate of $20,000 per

6
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month. Gold Coast claims that the FCC's formula actually

justifies a higher monthly lease payment -- remarkably similar to

TCI-South's proposed new rate of approximately $26,000 per

month. VEC cannot continue to make the new lease payments

demanded by operators in excess of $20,000 per month and stay In

business. Indeed, VBC's monthly payments to Gold Coast alone

under its proposed new lease would be 33% higher than VBC's

entire monthly revenues.

III. Discussion

The 1992 Cable Act sUbstantially amended the commercial

leased access provision of the Cable Communications Policy Act of

1984, 47 U.S.C. § 532. In enacting the 1992 Cable Act, Congress

made clear its goal of promoting the competition provided by

diverse commercial leased access programmers such as UBC. It

amended 47 U.S.C. § 532(a) to state explicitly that It[t]he

purpose of this section is to promote competition in the delivery

of diverse sources of video programming and to assure that the

widest possible diversity of information sources are made

available to the public from cable systems . .. II (emphasis

added) .

Congress was also concerned that operators. might have

incentives to establish unreasonable terms or refuse to lease

channel capacity. Specifically, the legislative history makes

clear that the amendments to Section 612 ~ere designed to "act as

a safety valve for programmers who may be subject to a cable

operator's market power and who may be denied access [or] given
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access on unfavorable terms." S. Rep. No. 102-92, 102d Cong., 2d

Sess. at 30, 'reprinted in 1992 U.S.S.C.A.N. 1133, 1163.

Consequently, the 1992 Act directed the FCC to determine the

"maximum reasonable rates" that an operator could establish, and

to establish reasonable terms and conditions for such use. 47

U.s.C. § 532 (c) (4) •

In adopting the required regulations, the FCC noted its view

that commercial leasing "could serve important diversity and

competition objectives . " Report and Order at ~ 515. The

Commission also received comments to the effect that excessive
\

rates were a: significant reason for the lack of development of

commercial leased access programming. Report and Order at ~ 510.

Finally, the Commission e~~ressed its expectation that its rate

formula would lead to lower rates:

We expect that setting maximum rates on this basis will
eliminate uncertainty in negotiations for leased commercial
access. It will also automctically lower the starting point
for negotiations for a substantial number of potential
programmers who are not in the same programming
classification as those paying the highest implicit fee,
and, in some cases the maximum rate per subscriber will be
no more than a small portion of the basic service tier fee.
Thus, we are making our decision in this matter based on an
expectation that, under these conditions, interest in the
use of the leased access market will rise because rates will
be low enough to entice programmers, particularly in the
programming classifications with the lower implicit fees, to
use leased commercial access.

Id. at ~ 521 (emphasis added).

with that background, it is simply inconceivable that the

Commission intended for its rules to sanction the skyrocketing of

leased access rates that operators have demanded, or that the

Commission ever anticipated that its new rules would force a
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previously viable leased access programmer like VBC out of

business.

In the April 8 Submission, DBC suggested that the

commission's rules are not comprehensive enough, and do not

contemplate situations in which leased access providers do not

receive payment directly from subscribers. Because the

operations of leased access programmers such as DBC are not

substantially different from those of a traditional cable

programming network, DBC suggested that operators should actually

pay leased access programmers for the right to carry their

programming.

The April 8 Submission supports this proposition by showing
t

that the Commission's implicit fee formula overlooks the fact

that operators already earn subscriber revenue from the channels

DBC le~ses. Because VBC is typically carried on an operator's

expanded basic tier, operators do not forego any subscriber

revenue at all by carrying UBC.

Using new information obtained from Gold Coast, DBC now

wishes to support this conclusion with an additional argument

based on an interpretation of the Commission's existing rules.

UBC also wishes to advise the Commission that operators appear to

be using an ambiguity in the Report and Order to justify their

dramatic rate increases.

Gold Coast submitted the following calculation to justify

its figure of $26,140 per month, citing ~! 517-519 and footnote

1312 of the Report and Order:
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Maximum Monthly Monthly Cost
Per Channel Revenue' of PrO\jroolning x

Where:

service level
Per>etration

lease<:J Access
Rate per Subscriber

Maxirrun Monthly per Charnet Revenue

Monthly Cost of Programming

Service level Per>etratlon

Wumber of Basic Subscribers

tD.421 (Form 393 per channel rate)
+ $.0.583 (lMxirrun per chemet &dvertisiflol1 revenue) = S1.004.

w.znz for the speci fic char....el to I.'hich the fore\loir,g
advertising revenue applies .

.928 for the chbnnel available for leased access.

3.'\,493.

The above formula and data yield the following calculation:

($1.004 - $$0.2722) x .928 ~ .6791 x 38,493 ~ $26,140

But section 76.970 provides that the implicit fee "is

calculated by determining the monthly price per subscriber that

the operator pays to carry the programming of non-affiliated

providers and deducting the monthly price subscribers pay to view

the prograJnJ:ding of the non-affiliated provider. 1I This means,

using Gold Coast's figures, that the 42.1 cents per month revenue

figure should be deducted from the 27.22 cents per month

programming cost figure, not the other way around. It appears

that the first example in footnote 1312 of the Report and Order,

in which the programming cost figure and the monthly subscriber

rate were reversed, in contradiction of the text of the rule, has

led operators to believe they may com?ute rates in this manner.

As discussed below, the attempt to include per-subscriber

advertising revenues is also unsupported and contrary to the FCC

rules. Thus, under Section 76.970(c), the implicit fee should be

a minus $5,315 per month, or a payment by Gold Coast to TELEMIAMI

of $5,315 per month:
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This calculation reaches essentially the same result as the

argument made in UBC's April 8 Submission.

As noted above, Gold Coast's calculation is not consistent

with the formula for an additional reason. The FCC'S rules do

not allow Gold Coast to add in "maximum per channel advertising

revenue" on top of the monthly pro rata subscriber revenue that

Gold Coast receives from the channel. The FCC's Report and Order

refers several times to using "the rate per month that a
I

subscriber pays to receive the programming" in calculating the

implicit fee See paragraph 518; see also paragraph 517 and note

1312 (referring to "subscriber fee to view [the] channel").

section 76.970(c) of the FCC's rules also eA~licitly requires

operators to use lithe monthly price subscribers pay to view the

programming of the non-affiliated provider." Nowhere do the

Report and Order or the rules permit an operator to add

advertising revenue on top of this figure.

If advertising revenue per subscriber is removed from Gold

Coast's calculation (as the rules require), then Gold Coast's

formula, ignoring the literal text of the rule and adopting Gold

Coast's erroneous· interpretation based on footnote 1312, yields a
i

monthly leased access rate of $5,315:

Monthly Revenue
Per Subscriber

Monthly Cost
of Programming

Penetration
Level

11

Number of
Subscribers

Leased
Access

Rate



0.421 0.2722 x .928 X 38,493 = $5,315

This result is approximately the same as the market-based

rate argued for as an alternative in UBC's April 8 Submission.

IV. Conclusion

The Commission should address the above points to clarify

exactly how operators are to calculate leased access rates. In

any event, it is certain that, as it is now being interpreted by

operators, the FCC's implicit fee formula is defeating the intent

of Congress and the Commission. The Commission must act

immediately and reexamine its current rules if leased access

programmers are to survive.

0426\exparte2.sub
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EXHIBIT A
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LEASED ACCESS RATES PER SUBSCRIBER
DEMANDED BY OPERATORS

TCl-South

Miami-Tel

Gold Coast

Basic Tier

$0.71

$0.55

$0.68

Expanded Basic

$0.66

$0.57

N/A

SUGGESTED LEASED ACCESS RATES PER SUBSCRIBER1

Current (market rate) Proposal A2 Proposal B3

TCl-South ~: 0.09 ($0.14) $0.14

Miami-TCI $0.12 ($0.14) $0.14

Gold Coast $0.00 ($0.14) $0.14

1Based on number of Basic subscri~ers.

2proposal A is outlined at pp. 10-11 of the ex parte
presentation. Under this proposal, operators would pay leased
access programmers for their programming, as is the norm with non
leased access programmers. The calculations are based on the
number of subscribers in each system, but revenue, cost and
penetration figures are those obtained from Gold Coast. Comparable
information for the TCl systems was unavailable, but are presumably
similar since the figures proposed by the operators are similar.

3proposal B is the proposal outlined on pp. 11-12 of the ex
parte presentation. It relies on the same assumptions as Proposal
A for the TCl systems.
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In the Matter of

Commercial Leased Access

Implementation of sections of the
Cable Television Consumer Protection
and competition Act of 1992

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
)
)
)
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)
)
)

--------------------)

INFORMAL COMMENTS
OF UNITED BROADCASTING CORPORATION,

d/b/a TELEMIAMI

united Broadcasting corporation, d/b/a TELEMIAMI ("UBC")

hereby submits these informal comments regarding regulation of

leased access channels, pursuant to section 612 of the Cable

Television Consumer Protection and Competition Act of 1992 (the

"1992 Cable Act"), codified at scattered sections of Title 47 of

the united states Code. UBC believes that the interests of

commercial leased access programmers have not been adequately

addressed, primarily because of the way the Commission's new

rules are being applied by cable operators such as TCl TKR of

South Dade, Inc. ("TCI-South").

I. Introduction

Under its current and prior management, the TELEMIAMI

channel has been providing Spanish-language cable programming in

the Miami area since approximately 1984. UBC's programming is

currently carried on four cable systems in Dade County.
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TELEMIAMI offers 24-hour variety programming, approximately 90%

of which is in Spanish, and the rest in Portuguese.

UBC pays $3,500 per month to TCI-South, and $5,000 per month

to the neighboring "Miami-Tel" system. It pays nothing for

channel access on the other two systems; those operators are

instead compensated with the right to sell a percentage of the

advertising time available on TELEMIAMI.

TELEMIAMI is completely advertiser-supported and receives no

revenues from sUbscribers. TELEMIAMI is currently carried on the

expanded basic tier of both the TCI-South and Miami-TCI systems,

so Tele-Communications, Inc. ("TCI"), not TELEMIAMI, is currently

earning revenue from carriage of TELEMIAMI on its systems.

UBC was recently informed by TCI-South that it had thirty

days to enter into a new agreement under which UBC's channel

lease payments would increase to $26,341 per month, or $316,092

per year. This reflects over a 750% increase from the $3,500 per

month UBC has been paying. since UBC's total sales in 1993

amounted to only $182,125 for the entire year, TCI-South's new

proposed lease rate exceeds UBC's entire annual income. If UBC

were required to pay rates comparable to TCI-South's proposed new

rates on all four systems -- a distinct possibility at this point

according to statements by the other operators that carry its

channel -- UBC would be out of business in a matter of weeks.

Even if the other operators do not raise their rates, ·UBC would

be forced to cease operations within a few months because of TCI

South's rate increase alone.
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Congress and the FCC cannot have intended such results. The

1992 Cable Act was supposed to improve conditions for commercial

leased access programmers, not drive them out of business.

Consequently, UBC believes that the Commission must reconsider

the effects of its rules and act swiftly to remedy the situation.

UBC proposes two alternatives for determining the maximum

allowable leased access rate. First, the Commission should

recognize that its current rules do not contemplate leased access

programmers such as UBC, which earns all of its revenue from

selling advertising time and earns no revenue from subscribers.

Leased access programmers such as UBC are more akin to

traditional cable programming networks, and requiring them to pay

operators allows the operator double recovery: first from

subscribers, and second from the programmer. Consequently,

instead of programmers paying operators, operators should pay

programmers.

Second, UBC's experience proves that at least in some

franchise areas it is possible to establish a market rate for

channel space. And the historical market rate in the Miami area

is far below the new rates TCl and other operators are proposing

to charge, ostensibly based on the Commission's new implicit fee

formula. Accordingly, the commission should bar operators from

charging leased access rates in excess of the prevailing market

rate in such areas.
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II. FactJJl.\I.-Rackgj::"ound

In one of the most heavily Hispanic areas of the united

states -- the population of the TCl-South franchise area is 72.4%

Hispanic -- TELEMIAMI is currently one of only three full-time

Spanish language variety cable programmers. Moreover, the other

two are the national Spanish-language cable networks, Univision

and Telemundo. Thus, TELEMlAMI is currently the only locally

based, full-time Spanish language variety cable programmer in the

Miami area.

TELEMIAMl does not charge subscribers to receive its

programming but instead derives revenue from advertising spots

carried in its programming. TELEMlAMl does not carry home

shopping, infomercials or pay-per-view programming.

At one time or another, UBC has entered into channel lease

agreements with operators for access to each of four systems in

the Miami area: Tel-south; Miami Tele-Communications Inc.

("Miami-TCl"); South Dade Cablevision ("Adelphia"); and Gold

Coast Cablevision ("Gold Coast ll ).

In April 1986, UBC's predecessor entered into a five-year

channel lease agre~ment with Miami Cablevision, the predecessor

of Miami-TCl (the "Miami-TCl Lease ll
). This agreement" provided

for two successive five-year renewal options. Effective November

1991, UBC and TCl amended the agreement to provide, among other

things, that beginning November 1, 1993, UBC would pay TCl a

monthly channel lease fee of the greater of $5,000, or 15% of

UBC's billings. The percentage provision in the agreement has
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never been activated because the flat fee of $5(000 has always

been greater than 15% of DBC's billings. In fact, DBC's billings

in 1993 amounted to only $182(125 for the entire year( so its

average monthly billings were only about $15(000.

On November 11, 1988( DBC entered into a channel lease

agreement with Adelphia (the "Adelphia Lease"). Adelphia agreed

to carry TELEMIAMI for a five-year term with two five-year

renewal options; renewals are effective upon notice by UBC(

provided it is not in default and has performed to the

satisfaction of Adelphia and Adelphia's franchising authority.

UBC does not pay a fee for channel access on Adelphia's system.

Instead, Adelphia has the right to sell up to 2% of available

advertising time on DBC's channel, increasing to 3% during the

renewal terms. Adelphia has never actually sold any such time.

DBC has exercised its renewal right, but Adelphia has only stated

that it is being "reviewed." Consequently, UBC anticipates that

Adelphia may assert that UEC is in default or not performing

satisfactorily, in an effort to renegotiate the lease terms.

On September 1, 1990, DEC entered into a three-year channel

access lease with Gold Coast, with compensation provided in the

form of advertising time, as under the Adelphia Lease- (the "Gold

Coast Lease"). The Gold Coast Lease contains no renewal option

and has expired. Gold Coast has never availed itself of its

right to sell time on TELEMIAMI. UBC attempted to negotiate a

new agreement but was told that Gold Coast was waiting to see the

Commission's new rules. Nevertheless, Gold Coast continued to
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carry TELEMIAMI, until March 25, 1994, when Gold Coast informed

UBC by letter that Gold Coast planned to discontinue carriage of

TELEMIAMI effective April 1, 1994. Gold Coast also since agreed

to continue to carry TELEMIAMI thorough April 30, 1994, and has

presented UBC with a proposal for leased access. Gold Coast lS

demanding a monthly lease payment remarkably similar to TCI

South's proposed new rate -- approximately $20,000 per month

ostensibly based on the Commission's new rules.

B. TCI-South's Rate Increase.

On March 25, 1988, UBC entered into a five-year channel

lease ag~eement with Dade Cable Television, Inc., under which UBC

gained access to what is now the TCI-South system (the "TCI-South

Lease"). This contract contained no renewal provision.

Effective November 1991, the agreement was amended so that UBC

was obligated to pay the greater of $3,500 per month, or 15% of

billings, from November 1, 1992 through March 24, 1993, when the

contract expired. As with the Miami-TCI agreement, the flat fee

has always exceeded 15% of UBC's billings.

After the TCI-South Lease expired in 1993, UBC attempted to

negotiate a new lease, but TCl-South refused, saying that it was

waiting until the Commission's new rate regulations had been

issued. UBC has continued to pay $3,500 per month on a month-to

month basis, and TCl-South has accepted UBC's payments, pursuant

to a letter extending the lease on that basis.

TELEMIAMI is currently carried as part of TCl-South's

expanded basic tier, at channel 51. The TCl-South system has a
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